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OPPOSITION OF QWEST COMMUNICATIONS CORPORATION
TO PETITIONS FOR RECONSIDERATION

Qwest Communications Corporatlon (,'Qwest") hereby respectfully

submits its opposition to the Petition for Reconsideration filed by SBC

Communications Inc., Southwestern Bell Telephone Company, Pacific Bell and

Nevada Bell ("SBC") and the Petition of the Bell Atlantic Telephone Companies

("Bell Atlantic") for Partial Reconsideration or Alternatively, For Clarification. of

the Commission's August 7, 1998 Memorandum Opinion and Order m the captIOned

proceedings. 1/

The petitioners challenge the Advanced Services Order on two

grounds. First, they argue that the Commission's requirement that incumbent local

exchange carriers ("ILECs") are required to provide access to loops "conditioned" for

use with xDSL electronics violates the Eighth Circuit's decision in Iowa Utilities

Board v..FCC. 2./ Specifically, the petitioners argue that the mandated provision to

competitors of such "conditioned" loops would constitute the required provision of a

"superior in quality" facility to a requesting carrier, in alleged violation Iowa

Utilities Board. Second. the petitioners challenge the Commission's view that

Section 706 of the 1996 Telecommumcations Act. 47 U.S.C. § 157 note, does not

11 Deployment of Wireline Services Offermg Advanced Telecommunications
Capability. Petition of Bell Atlantic Corp., et aI., CC Docket Nos. 98-147, et a1., FCC
98-188 (released August 7. 1998) ("Advanced.Services Order").

2./ Iowa Utilities Board v. FCC, 120 F.3d 753, 812-13 (8th Cir. 1997), cert.
granted, 118 S.Ct. 879 (1998) ("Iowa Utilities._Board")



constitute an independent grant of forbearance authority to the Commission. The

Commission should reject both grounds for reconsideration for the reasons

discussed below.

1. THE REQUIREMENT TO PROVIDE ACCESS TO CONDITIONED
LOOPS.

The petitioners lack any basis for challenging the Commission's

decision requiring ILECs to provide competitors with access to loops conditioned to

be attached to xDSL electronics. First, the requirement that ILECs provide access

to conditioned loops was established long ago In the Commission's August 1996

Local Competition Order. 'J! The petitioners should have sought reconsideration or

-
Judicial review of the Local Competition Ordgr on this pomt. The Local Competition

Q.rder is now final and cannot be subject to reconsideration or further judicial

reVIew. The petitioners are barred from challenging it now, on reconsideration of

the Advanced Services Order. 1/

The petitioners attempt to dodge this problem by asserting that the

conditioned loops requirement violates the EIghth Circuit's decision in Iowa

J./ Implementation of the Local CompetitIOn Provisions in the
Telecommunications Act of 1996, CC Docket Nos. 96-98, 95-185, First Report and
Order, FCC 96·325, released August 8, 1996, 11 FCC Rcd 15499, at para. 380
(1996), affd in part and rev'd in part, Iowa Utilities Board v. FCC, 120 F.3d 753
(8th Cir. 1997), cerr, granted, 118 S.Ct. 879 (1998) ("Local Competition Order").

1/ The Commission itself made clear in the Advanced Services Order that the
requirement to provide access to conditioned loops had already been established in
the August 1996 Local Competition Order. Advanced Services Order at para. 152,
citing Local Competition Order at paras. 380-82.

- :3



Utilities Board, which invalidated the CommIssion's "superior in quality" rule.

adopted in the same Local Competition Order that established the conditioned loop

requirement. 'Q/ The problem with this argument is that the requirement to

condition a loop so that it can be combined wlth xDSL electronics does not

constitute the provision of a "superior in quality" facility or functionality. Rather. it

simply involves removing certain impediments in the existing copper loop to enable

that loop to be used with advanced electronics that are provided by the competitor.

In fact. the copper loop conditioned for xDSL. when provided to a competitor

without xDSL electronics. is actually not capable. without xDSL electronics, of

providing service in any way superior to the conventional local exchange service

provided by the ILEC over a loop that has not been conditioned. Moreover, as the

FCC made clear. the ILECs are not required to do any more than what is

"technically feasible." (21

In any case. both Bell Atlantic and SBC (along with the other RBOCs

and GTE) have already begun to provide theIr own xDSL services. so even if the

prohibition on requiring a "superior in quality" facility did apply in the context of

conditioned loops, the petitioners (and the othpr RBOCs and GTE, at a minimum)

51 Iowa Utilities Board, 120 F 3d 753,812·13.

§I Advanced Services Order at para. 152. citing Local Competition Order at
para. 382.

·4·



would have to provide competitors with access to those conditioned loops. since they

are already providing such access to themselvps 7./

It should be apparent that tht> petItioners' real goal here is to be able

to stop competitors from providing xDSL serVIces over existing copper ILEC loops

until the ILECs themselves are ready to prOVIde xDSL services. Taken to its

extreme. the petitioners' argument would permit an ILEC to refuse to condition any

copper loop until the ILEC itself had already decided to provide xDSL services over

that very loop. Of course at that point. the competitor would have to win the

customer away from the ILEC, because the customer would by then. by definition,

be an ILEC advanced services customer.

At bottom, the petitioners' complaint is not really about having to

prepare or "condition" copper loops·· an activIty for which they would be

7/ All of the RBOCs and GTE have announced deployment of xDSL technology
In their regions. See "Bell Atlantic's New ISP Partnership Program Will Bring
Customer Choice to the High-Speed Internet Access Market," Bell Atlantic Press
Release, September 30. 1998 (announcing rollout of ADSL services in at least four
states and the District of Columbia by early 1999); "Bell Atlantic to Offer High­
Speed Links to Net," Washington Post, June 4. 1998, at E3; "SBC's Pacific Bell Unit
UnveIls ADSL Plans, Files Pricing Tariff," Telecommunications Reports, June 1,
1998, at 34 (SBC); "Bells, GTE, and Computer Giants Say ADSL Working Group
Will Speed Deployment," Telecommunications Reports, February 2, 1998, at 23-24
(US West); "BellSouth Plots Ambitious ADSL Plan," Multichannel News, May 25,
1998, at 1 (BellSouth and Ameritech); News Release, "BellSouth Announces
Aggressive 30 Market Roll-Out of Ultra-High Speed BellSouth.Net FastAccess
ADSL Internet Services," May 20, 1998, at www.bellsouthcorp.com; "GTE Jumps
Into xDSL Game as UAWG Works on Standard," Telecommunications Reports,
April 20, 1998, at 18; "GTE to Offer Ultra-Fast Internet Access," April 13, 1998,
Announcement on GTE website, www.gte.com/g/news/ads1041398.htmL

" 'J



compensated by the requesting carrier. 8./ The fLECs' real complaint is that they

cannot block CLECs from employing ILEC unbundled loops to provide advanced

services in competition with the ILECs If the Commission were to grant

reconsideration. the ILECs would be able to completely block any competitive

provision ofxDSL serVIces over copper loops until the ILECs were ready themselves

to roll out the service. Thi~ obviously would le3ve consumers, particularly those

without other options for obtaining broadband services, with no ability to reap the

benefits of advanced technology.

It also is telling that the ILECs demanded, in the very same

forbearance petitions. that the Commission exercise its forbearance authority to

pf~rmit them to refuse to competitors access to loops equipped with xDSL

electronIcs. If the ILECs had succeeded on that point as well, cal they could have

accomplished a total lockout of competitors from the advanced services market, by

8.1 Bell Atlantic complains that consumers will have to pay for its activities in
preparing loops for requesting carriers. Bell Atlantic Petition at 5. This complaint
IS entirely unfounded. The Commission has made it clear, both in the Local
Competition Order and in the Advanced Services Order, that "[t]he requesting
carrier bears the cost of such conditioning." Advanced Services Order at para. 53
n.98. citing Local Competitiun Order, at para 382.

~I The Commission squarely rejected this ILEC argument in the Advanced
Services Order, where it held that the Act's market-opening provisions, including
the network element provisions of Section 251(c)(3), apply equally to advanced
technologies such as xDSL. Advanced Services Order at para. 59 ("the facilities and
equipment used to provide advanced services are network elements subject to the
obligations in Section 251 (c)(3)").

- 6 .



preventing these competitors from employing any ILEC loops to deploy competitive

advanced services. 101

. II. SECTION 706 AS AN INDEPENDENT GRANT OF FORBEARANCE
AUTHORITY.

The petitioners also seek to overturn the Commission's decision that it

Se~tion 706 does not confer on the Commission additional authority to forbear in

circumstances under which Section 10 of the :\ct. 47 U.S.C. § 160, would not permit

it to forbear. The petitioners advance nothing new in the way of arguments to

support their request, instead merely parrotmg the arguments they made in their

forbearance petitions. As the Commission correctly concluded in the Advanced

-
Services Order, the Commission plainly lacks the legal authority to forbear under

Section 706 when it cannot justify such forbearance pursuant to the specific test set

forth in the Act's forbearance section, Section 1()

First, Section 706 by its own terms is not an independent grant of

forbearance authority Rather. it merely directs the Commission to use the

forbearance authority that is specifically granted in Sections 10 and 332 in order to

promote deployment of advanced services ThIs IS clear from the context: for

example, Section 706 also directs the CommISSIOn to use price cap regulation

10/ As Qwest discussed in detail in its comments on the Advanced Services
NPRM, competitors seeking to provide broad-based competitive advanced services
need access to loops that are already equipped with ILEC xDSL electronics and
ILEC interoffice packet transport and switching, as well as requiring the option of
employing ILEC conditioned loops. See Comments of Qwest Communications
Corporation, filed September 25,1998, in CC Docket No. 98-147, at 63-66.



toward the same end, even though the FCC's authority to adopt price cap regulatIOn

for interstate telecommunications service wa~ well-settled when the 1996 Act was

enacted. 111

Moreover, unlike the detailed standards governing the specific

forbearance authority provided in Sections 10 and 332 .. Section 706 of the ..1..ct

contain~ no substantive standards governing when forbearance would be required

or permitted. 12/ Congress clearly expressed Its intent in Section lO(d) that the

C"'ommission may not forbear from enforcing Sections 251(c) and 271 until those

sections are fully implemented. 'When it does consider whether to forbear from such

key pro-competitive provisions, it must evaluate the state of the market at the time

the request for forbearance is made, and make all the factual and policy

determinations required by Sections 10's specIfic three-part test.

There also is no basis for the FCC to allow the RBOCs into the

interLATA business before they have met the requirements of Section 271.

Congress made it clear that regardless of t hE' nature of the interLATA services, the

RBOCs must meet certain requirements before being allowed to provide them. The

fact that RBOCs cannot offer these services today reflects a considered and

balanced policy choice that is at the heart of the 1996 Act: RBOC entry into

interL.ATA markets should De contingent on full opening oflocal markets in order to

_ill See National Rural Telecom Assn v. fQC, 988 F.2d 174 (D.C. Cir. 1993).

121 47 U.S.C. § § 160(a), 332, 157n.

- R .



give the RBOCs a powerful incentive to open their local networks to competitors.

The wIsdom of that choice applies wIth equal force to the interL..-\.T.~

services described in the petitions for forbearance that the Commission denied in

the Advanced Services Order. The constructIOn of interLA.TA networks for data

purposes is still construction of interL>\TA networks. The Commission needs to

hold tight to the carrot of interLATA entry if It IS to see the benetits of the Act

realized.

Likewise. Section 25l(c)(3) of the> Act does not contemplate that the

Commission will freeze the RBOC network In time, allowing the RBOCs to deny

access to the network simply because it evolves with technological change., as the

Commission recognized elsewhere in the Adv~ncedServices Order. 13/ Instead.

that section gives requesting carriers access tef all the "features, functions, and

capabilities" of the network. 47 V.S,C § 1.:'5,3(29) Indeed. Congress understood that

telecommunications networks are dynamIc and fast-changing, and that many

different technologies can be used to provide the same services. If Congress had

Intended to draw lines around services or network facilities or technologies, it would

have done so.

In sum, the RBOCs' proposed end run around the Act's statutory

forbearance framework should not be countenanced. and their petitions for

reconsideration must be denied.

13/ Advanced Services Order at para. 57

- 9



reconsideration.

CONCLUSION

f

- 10 .
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